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STATEMENT OF THE CASE AND FACTS 

 

 Petitioner, Camille Marino (Marino), submitted a public records request to 

Respondent, University of Florida (University), on October 22, 2010. Marino’s 

request was made pursuant to Florida's Public Records Law, Chapter 119, Fla. 

Stat., and sought to inspect and/or copy various records regarding 33 non-human 

primates whose captivity at the University had been documented in a USDA 

Inspection Report. (R.6-7) The University initially responded that it would provide 

the documents to Marino upon her payment of a service charge of $566.54. 

However, the University subsequently refunded the $566.54 to Marino, and 

asserted that most of the records Marino sought were "veterinary medical patient 

records that may not be disclosed under Section 474.2165, Fla. Stat." (R.8-9) One 

of the few documents that was provided, Animal Order #5141, was redacted in 

part, and "Redacted pursuant to Sections 119.071(3) and 281.301, Florida 

Statutes." had been handwritten on the document. (R.10) 

  Marino filed a Petition for Writ of Mandamus with the circuit court on 

October 21, 2011 seeking an order directing the University to fully produce the 

public records Marino had requested. (R.1-10) 

 The trial court issued an Alternative Writ of Mandamus on November 3, 

2011. (R.11-12) The Writ required the University to either show cause why the 

relief sought by Marino should not be granted, or to provide the records requested. 
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(R.11-12) Pursuant to the Writ, Marino was required to obtain a certified copy of 

the Writ, and have it served in the University, after which the University was given 

40 days to respond. (R.11-12) 

 The University responded on December 20, 2011 and a hearing was held on 

December 30, 2011, more than two months after the petition had been filed. At the 

hearing, the trial court ruled that Fla. Stat. § 474.2165 protects the confidential 

nature of a pet owner’s records in possession of his or her private veterinarian, and 

was not an exemption from the public records law applicable to the veterinary 

treatment records sought by Petitioner. (R. 124) A Writ of Mandamus was entered 

requiring the University to provide the requested veterinary treatment records. 

(R.42) 

 However, at the hearing, the trial court withheld ruling on whether 

information regarding the physical location where particular primates are housed 

on campus was properly redacted under statutory provisions relating to "security 

system plans." (R.125-130) On January 5, 2012, the trial court signed a Writ of 

Mandamus which indefinitely "reserves ruling" on whether the exemptions cited 

by the University apply to the public records sought by Marino. (R.4O)   

 After more than a month in which her public records request was in limbo, 

Marino filed a motion for final order on February 9, 2012. The University filed a 

response on February 27, 2012, and an additional hearing at which the University 
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was given a second chance to prove that the location of primates is encompassed 

within the exemptions for "security system plans" was held on February 28, 2012. 

A final order entered March 6, 2012 holds that it was "permissible for Respondent 

to redact information that identified the facility or location of the non-human 

primates at issue in this case." (R. 77-79)    

   SUMMARY OF ARGUMENT 

 The trial court has ruled records reflecting the physical location of 

University property, specifically non-human primates, is exempt from disclosure 

under Florida's Public Records Law, Ch. 119, Fla. Stat., pursuant to statutory 

exemptions relating to the physical security of land owned by or leased to the state 

and "security system plans." Plain reading of the two exemptions proffered by the 

University shows the exemptions apply to records relating to how facilities are 

physically safeguarded. There is no indication that the Legislature intended to 

exempt from disclosure records reflecting the on-campus housing location of 

animals used in research. 

 Further, because of the clear legislative mandate that issues regarding access 

to public records be promptly resolved, the trial court erred by not setting the 

matter for immediate hearing, and by failing to make a determination at the hearing 

regarding whether the cited exemptions applied to the public records Marino 

sought. 
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STANDARD OF REVIEW 

 The determination of what constitutes a public record is a question of law 

which is reviewed de novo. Butler v. City of Hallandale Beach, 68 So. 3d 278, ( 

Fla. 4th DCA 2011), citing State v. City of Clearwater, 863 So.2d 149, 151 (Fla. 

2003), accord Greater Orlando Aviation Authority v. Nejame, Lafay et al. 4 So. 3d 

41 (Fla. 5th DCA 2009)  

ARGUMENT 

 I. RECORDS REFLECTING THE PHYSICAL LOCATION OF  

 UNIVERSITY PROPERTY ARE NOT EXEMPT FROM 

 DISCLOSURE UNDER THE PUBLIC RECORDS LAW 

 

  Fla. Stat. § 281.301exempts from disclosure: 

  "Information relating to the security systems for any property 

owned by or leased to the state or any of its political subdivisions, and 

information relating to the security systems for any privately owned or 

leased property which is in the possession of any agency as defined in 

s. 119.011(2), including all records, information, photographs, audio 

and visual presentations, schematic diagrams, surveys, 

recommendations, or consultations or portions thereof relating 

directly to or revealing such systems or information, and all meetings 

relating directly to or that would reveal such systems or information . 

. . ."  (emphasis added) 

 

   A similar exemption exists in Ch. 119, Fla. Stat. for a "security system 

plan" of a private or public entity when that plan is in possession of an agency 

subject to the public records law. Fla. Stat. § 119.071(3).  The term "security 

system plan"  includes: "records, information, photographs, audio and visual 
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presentations, schematic diagrams, surveys, recommendations, or consultations or 

portions thereof relating directly to the physical security of the facility or revealing 

security systems.” (emphasis added) 

 In the instant case, the University claims the physical location where non-

human primates are housed must be redacted as part of the University's "security 

system plan." A plain reading of both of the two exemptions relied upon by the 

University shows the cited exemptions are intended to protect only information 

regarding how facilities are safeguarded. Information regarding the location where 

public property is stored within a public facility is simply not the same thing as 

information or plans regarding how a facility is kept secure.
1
 The cited statutory 

exemptions do not apply because the housing location of animals does not relate 

directly to the physical security of any facility, or reveal any security system. 

Marino did not request information regarding the University's plan for protecting 

animal care facilities, and the information redacted was a housing location, not a 

plan to secure that housing location. The trial court has improperly stretched an 

                                                 
1
 When the legislature intends that a exemption from Chapter 119, Fla. Stat. apply 

to the contents and location of specific type of facility, it indicates so explicitly, as 

it did in §381.95, Fla. Stat., which states in relevant part: "Any information 

identifying or describing the name, location, pharmaceutical cache, contents, 

capacity, equipment, physical features, or capabilities of individual medical 

facilities, storage facilities, or laboratories established, maintained, or regulated 

by the Department of Health as part of the state’s plan to defend against an act of 

terrorism as defined in s. 775.30 is exempt from s. 119.07(1) and s. 24(a), Art. I of 

the State Constitution. . . ." 
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exemption to encompass something it clearly does not. See Costa Del Sol Ass'n, 

Inc. v. State, Dept. of Business and Professional Regulation, Div. of Florida Land 

Sales, Condominiums, and Mobile Homes, 987 So.2d 734, (Fla. 3rd DCA 2008) 

("In sum, it is bad enough to compare apples and oranges; it is much worse to find 

that apples are oranges.") (Emphasis in the original.) 

 The University's counsel argued that is necessary to keep the housing 

location of the University's non-human research subjects secret in order to prevent  

harassment and intimidation of faculty that experiment upon animals. First, as 

discussed in greater detail below, those concerns must be brought to the legislature. 

News-Press Pub. Co. v. Gadd, 388 So.2d 276, 278 (Fla. 2d DCA 1980). ("Absent a 

statutory exemption, a court is not free to consider public policy questions 

regarding the relative significance of the public's interest in disclosure and the 

damage to an individual or institution resulting from such disclosure.") Second, 

even if it had been a proper matter for the trial court's consideration, the utter 

absurdity of this rationalization is highlighted by the fact that only the housing 

location of the primates was redacted from "Animal Order #:5141"; the principal 

investigator is clearly identified as "Stephen Roberts (smr@ufl.edu)." (R.10) 

 Under the Florida Public Records Act, citizens have a broad right to inspect 

the records of public bodies absent a clear and specific exemption from disclosure. 

“Courts are not authorized to create exemptions from disclosure or to read into 
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laws exemptions not clearly created by Congress or by the State Legislature.” 

Housing Auth. of City of Daytona Beach v. Gomillion, 639 So.2d 117, 121 (Fla. 

5th DCA 1994). The right to access public documents is virtually unfettered, save 

only the specific statutory exemptions designed to achieve balance between an 

informed public and the ability of the government to maintain secrecy when in the 

public interest, see Times Publishing Company Inc. v. City of St. Petersburg, 558 

So. 2d 487(Fla. 2nd DCA 1990) (internal citations omitted), and all such 

exemptions must be narrowly construed. See Miami Herald Publishing Co. v. City 

of North Miami, 452 So. 2d 572, 573 (Fla. 3rd DCA 1984). Any tensions between 

supposed safety concerns and open government are properly addressed by the 

legislature; the court cannot take over the legislature’s role and create exemptions 

by judicial decree.  Tribune Co. v. Pub. Records, 493 So.2d 480, 484 (Fla. 4th 

DCA 1986).  Further, the public policy favoring open records must be given the 

broadest expression, and in doubtful situations, the court must find in favor of open 

records. Bludworth v. Palm Beach Newspapers, Inc., 476 So.2d 775, 780 at 

footnote 1(Fla. 4
th
 DCA 1985), see also, News-Press Pub. Co. v. Gadd, 388 So.2d 

276, 278 (Fla. 2d DCA 1980).  

 In the case at hand, the circuit court erred when it determined the physical 

location of the non-human primates is exempt from disclosure under Ch. 119, Fla. 

Stat.  
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 II. THE TRIAL COURT DEPRIVED PETITIONER OF HER 

 STATUTORY RIGHT TO PROMPT RESOLUTION OF MATTERS 

 REGARDING ACCESS TO PUBLIC RECORDS 

 

The legislature has recognized the inherent time sensitivity that often 

attaches to a citizen's statutory and constitutional right to public records, and 

accordingly, Fla. Stat. § 119.11(1) requires courts to set an immediate hearing 

when an action is filed to enforce the provisions of Chapter 119, Fla. Stat. 

However, in the case at hand the trial court did not set the matter for immediate 

hearing or require an immediate response of the University, but rather issued an 

order to show cause which cited to the timeframe provided in Fla. R. Civ. P. 1.140, 

thereby allowing the University 40 days after service of the alternative Writ of 

Mandamus to even file a response.  

In Salvador v Fennelly, 593 So.  2d 1091 ( Fla. 4th DCA 1992), the Fourth 

DCA noted that three weeks after a public records suit was filed, "we are long past 

any 'immediate hearing' on this matter," and issued a mandamus directing the trial 

court to set an action seeking public records for immediate hearing, stating: 

"Florida has a strong public policy in favor of open 

government. That policy has received clear recognition in both the 

legislature and the courts. The legislature has also recognized that 

time can sometimes be an important element in the right of access to 

public records. Hence, the provision for early hearings on public 

records cases. This does not mean that a trial court must cancel a 

hearing in a juvenile dependency or other emergency proceeding in 

order to accommodate a public records request. It does mean, 

however, that a hearing, if requested, must be given priority over 
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more routine matters, and a good faith effort must be made to 

accommodate the legislative desire that an immediate hearing be 

held. In this case, for example, it means that a hearing should be 

scheduled much sooner than months after the action is initiated. " 

(emphasis added) 

 

While the instant matter was heard relatively quickly after the University 

finally filed its answer, the timeframe for an "immediate hearing" had already well 

expired. The delay in resolving the matter was exacerbated by the fact that at the 

December 30, 2011 hearing, the trial court failed to rule regarding whether the 

documents reflecting the location of the primates are exempt or not, and instead 

left the question open indefinitely. The University had filed an affidavit in response 

to the Petition for Writ of Mandamus, but the affiant did not testify at the hearing, 

and the University in fact presented no witnesses. Nonetheless, the trial court 

allowed the University's counsel to give unsworn testimony regarding allegations 

that Marino had been involved "with an incident in California" (T:24) and 

"collaborates closely" with a person that was on probation for violating a trespass 

order issued by the University. (R:31) When the University's counsel was asked by 

the trial court "Do you have any factual basis to present in regard to your 

conclusion that she collaborates closely?"-- counsel responded-- "Just that it's 

within the University's knowledge that they act together."
2
 

                                                 
2
 Even if the University had brought forth non-hearsay evidence of such 

"collaboration" between Marino and a third party subject to a non trespass order, 

such evidence would have been wholly irrelevant. The right to access public 
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At the December 30, 2012 hearing, the University failed to prove that the 

redacted information was exempt. Nonetheless, the trial court refused to rule on the 

propriety of the redaction, and imposed no timeframe on the University in which to 

produced evidence justifying the redaction. In response to undersigned counsel's 

inquiry, "[a]re you holding that the security system plan exemption applies to the 

location of the animals?" the trial court judge replied "I'm holding that it may apply 

and that there is not sufficient information before the Court for me to determine 

that it would not apply."  

With all due respect to the trial court, the burden of proof was on the 

University. Greater Orlando Aviation Authority v. Nejame, Lafay et al. 4 So. 3d 41 

(Fla. 5th DCA 2009).  Because the University failed to prove the applicability of 

any exemption to its general duty to produce public records, the trial court was 

obligated to compel the production of the records, not offer the University a second 

chance, particularly one that even the University itself did not request. 

                                                                                                                                                             

records may not be denied because the agency or trial court does not care for the 

company kept by the requestor. The Public Records Act provides that “[i]t is the 

policy of this state that all state, county, and municipal records are open for 

personal inspection and copying by any person.” § 119.01 Fla. Stat.(emphasis 

added)  Florida courts have held that “the law provides any member of the public 

access to public records, whether he or she be the most outstanding civic citizen or 

the most heinous criminal.” Church of Scientology Flag Service Org., Inc. v. 

Wood, No. 97-688CI-07 (Fla. 6th Cir. Ct. February 27, 1997); see also Salvadore 

v. City of Stuart, No. 91-812 CA (Fla. 19th Cir. Ct. December 17, 1991) (“Even 

though a public agency may believe that a person or group are fanatics, harassers 

or are extremely annoying, the public records are available to all of the citizens of 

the State of Florida.”). 
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Only after Marino requested a final order and scheduled another hearing at 

which the University was given a second bite at the apple did the Court finally rule 

that the housing location of animals used in research is "a security system plan" 

and issue a final order. 

 In the final order the trial court characterizes her previous ruling reflected in 

the Writ of Mandamus as holding "that the redaction of the housing location of the 

animals was appropriate at that time . . . ." (R.77-79). However, "appropriate" is 

not the applicable legal standard. The redacted information was either exempt, or it 

was subject to immediate disclosure. Given that the University failed to meet its 

burden of proof, immediate production of un-redacted documents should have been 

compelled. 

Whether the campus location where primates are housed is a "security 

system plan" is a legal question that should have been ruled on by the trial court at 

the conclusion of the initial hearing. Instead, the trial court postponed ruling 

indefinitely based upon an ad hominem attack on the Petitioner and baseless 

speculation that compliance with the public records law would place the children 

of university faculty in danger. In so indulging the University, the trial court 

abused its discretion at the expense of the Petitioner, who was thereby denied 

prompt adjudication of the University's denial of her public records request. A 

ruling not obtained until more than four months after the Petition for Writ of 
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Mandamus was filed falls far short of the immediate remedy intended by the 

legislature.   

CONCLUSION 

For the foregoing reasons, this Court should reverse the ruling of the circuit 

court holding that records reflecting the location where animals owned by the 

University of Florida are housed are exempt from disclosure pursuant to 

§119.07(1), Fla. Stat., and remand this matter to the trial court for entry of an order 

requiring un-redacted copies of such records be produced to the Petitioner within 

48 hours as required by §119.11(2) Fla. Stat. 

 

Respectfully submitted this 9th day of July, 2012. 

    

    ______________________ 

    Marcy I. LaHart, Esquire 

    Florida Bar No. 0967009 

    4804 Southwest 45th Street 

    Gainesville, Florida 32608 

    (352) 224-5699 

    Attorney for Petitioner/Appellant 
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